
GENDER PAY GAP REPORTING

Statistics have long 
shown a significant 
gap in gender pay, 
with men earning con-

siderably more than women. 
David Cameron vowed in 
2015 to close the gender pay 
gap “in a generation”.

In an attempt to live up to 
this promise, the government 
introduced the concept of man-
datory gender pay reporting for 
large companies (and now the 
public sector). 

The new legislation, due to 
come into force this month, 
aims to force employers to 
publish their gender pay in-
formation, in an attempt to 
encourage those companies 
to take steps to reduce any 
gender pay gap which is 
shown. 

What’s it all about?

In basic terms, the gender pay 
gap is the difference between 
the average pay of men and 
the average pay of women. 
Statistics show that there is a 
significant difference between 
the pay afforded to men and 
women although it is coming 
down over time.  

The Office for National 
Statistics state that the gender 
pay gap for full-time employees 
in 2016 was 9.4%, meaning 
that average pay for full-time 
female employees was 9.4% 
lower than for full-time male 
employees.

What happens if we don’t 
comply? 
There are currently no specific 
sanctions for non-compliance 
in the Regulations, and the 
Regulations do not include 
any enforcement provisions. 
However, the government 
previously suggested naming 
and shaming those employers 
who have not complied, in the 
hope that the concern about 
negative publicity will motivate 
compliance. The Equalities and 
Human Rights Commission 
may also have enforcement 
powers though this is not yet 
confirmed.

What are the reporting  
obligations?
The reporting obligations will 
apply to all private employers 
who employ 250 or more 
employees. In addition, the 
Government has now pub-
lished draft Regulations which 
also require public sector 
organisations with more than 
250 employees to carry out 
gender pay gap reporting in 
largely the same way as the 
private sector.  

The Regulations require 
affected employers to publish 
information about the pay of 
“employees”, such as overall 
gender pay gap figures cal-
culated using the mean and 
median average hourly pay, 
numbers of men and women 
in set pay bands, and details of 
bonuses. “Employees” for the 
purposes of the Regulations 
include most employees 
and workers (though agency 
workers are likely to fall outside 
the scope). However, employ-
ees who receive less than full 
pay as a result of leave (e.g. 
sick leave or maternity leave) 
are excluded.

The gender pay gap will need 
to be analysed on each ‘snap-
shot’ date, starting 5 April 2017 
(31 March 2017 for the public 
sector) and a report published 
by 4 April 2018 (31 March 2018 
for the public sector). The 
report must be uploaded to a 
government website and also 
kept on the employer’s website 
for at least 3 years.

the clock has started
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What should we be doing now?

Given that April 2017 is upon 
us, if your organisation falls 
within the scope of the report-
ing obligations, now is the time 
to start preparing to report. 
Steps to take include assess-
ing which employees are in 
scope and which elements of 
pay and benefits will count. 

ACAS and the Government 
Equalities Office have pub-
lished a helpful guide to the 
reporting obligations.

For more detailed advice, 
please get in touch with us. 

NEW dEvElopmENts iN EmploymENt laW

SPRING NEWS

http://www.acas.org.uk/media/pdf/m/4/Gender_Pay_Reporting_GUIDE3.pdf


On the discrimination 
front, 2017 has 
brought a number of 
interesting cases.

In Herry v Dudley MBC the 
EAT reminded us that in the 
absence of an underlying 
condition, such as depression, 
stress is not a disability for the 
purposes of disability discrimi-
nation.  

In City of York Council v 
Grosset the EAT held that a dis-
missal was still discriminatory, 
even though the employer did 
not know that the misconduct 
committed by the employee 
(which lead to his dismissal) 
was caused by his disability.

Alarmingly, this means that 
employers can still be on the 
hook where they have formed a 
reasonable, but incorrect, view 
(based on medical evidence) 
that behaviour is not linked to a 
disability.

First Group Plc v Paulley is 
a case considered under the 
goods and services provisions 
of the Equality Act but has im-
plications for employers’ duties 
to make reasonable adjust-
ments for disabled employees. 

First Group was found guilty 
of failing to make reasonable 
adjustments where a bus driver 
failed to take action to ensure 
passengers gave up space on 
the bus for a wheelchair user. 

It was not enough to have a 
policy which only required the 
drivers to ask passengers to 
move, more needed to be done 
if they refused, depending on 
the circumstances. Employers 
will consequently have to bear 
in mind whether the adjust-
ments which they make will, in 
fact, go far enough. 

And over in the ECJ, in Odar 
v Baxter Deutschland GmbH 
C-152/11, a provision in a 
redundancy policy came under 
scrutiny. It reduced compensa-
tion for workers over the age of 
54, by taking into account the 
earliest date they could qualify 
for the state pension. 

It was found that there was 
no age discrimination, as it 
could be justified by a legiti-
mate objective. It did, however, 
amount to disability discrimina-
tion since it adversely affected 
severely disabled workers who 
were entitled to a state pension 
at an earlier age.

Meanwhile, the EAT has dis-
missed an appeal against a 
tribunal’s rejection of a claim 
of indirect religious discrimi-
nation. 

In Gareddu v London 
Underground Ltd the employ-
ee’s request for five consecu-
tive weeks’ holiday to attend a 
series of religious festivals in 

Sardinia had been rejected by 
his employer. 

He claimed that the employ-
er’s practice of only allowing a 
maximum of three consecutive 
weeks of annual leave indi-
rectly discriminated against 
him on the basis that it pre-
vented him from manifesting 
his religion by attending the 
religious festival. 

The EAT upheld the tribunal’s 
finding that there was no reli-
gious requirement for him to 
take five consecutive weeks off 
each August and that the real 
reason for wanting to take the 
lengthy holiday was the desire 
to be with his family. 

Finally, the ECJ also looked 
at whether a prohibition on 
wearing a headscarf consti-
tuted direct discrimination on 
the grounds of religion and 
belief (Achbita and anor v G4S 
Secure Solutions NV (Case 
C-157/15)).  

No, it didn’t, said the Court, 
provided that any such rule is 
applied to all religious symbols 
and dress. 

The Court also commented 
that the prohibition could  
constitute indirect discrimi-
nation, but may be objectively 
justified where the aim was to 
ensure a policy of neutrality is 
observed, and it is pursued in a 
consistent manner.

IN BRIEF
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DISCRIMINATION 



Are you ready to act? 
The EU’s General 
Data Protection 
Regulation is due to 

come into effect on 25 May 
2018.  

Despite the result of last 
June’s referendum, the gov-
ernment has confirmed that 
the Regulation will apply, and 
will have a direct effect in this 
country since we will continue 
to be in the EU at that point. 

The Regulation, in the main, 
updates and strengthens the 
Data Protection Directive, 
which was the basis for our 
Data Protection Act 1998. 

Many of the principles in the 
Regulation will be familiar from 
the DPA (such as the concepts 
of data controller and data 
processor) but there are new 

THE GENERAL DATA  
PROTECTION REGULATION 

elements too, and the con-
sequences of breaching the 
Regulation will be significant.

Regulators will have the 
power to impose large fines 
for non-compliance - in some 
cases up to 20 million euros 
or 4% of worldwide turnover, 
whichever is the greater.

Although implementation is 
over a year away, organisations 
are encouraged to prepare now 
to avoid the risk of substantial 
penalties for failure to comply. 

If you would like advice on 
how the Regulation is likely to 
impact on your HR function, or 
what type of steps you should 
be taking, please contact us.

EMPLOYMENT LAW 
IN THE NEWS

MENTAL HEALTH HITS  
THE HEADLINES
On 9 January 2017, Prime 
Minister Theresa May  
announced plans to increase 
the support and resources 
available to employees suffer-
ing mental ill-health. 

She called mental health 
a “hidden injustice in our 
country” and referred to the 
unacceptable stigma surround-
ing it, claiming that it had been 
“dangerously disregarded as 
a secondary issue to physical 
health”.

She commented that more 
should be done to support 
mental wellbeing in the work-
place and announced that 
the government also plans to 
review employment discrim-
ination laws to ensure that 
employees with mental health 
problems are properly sup-
ported.  

See our article on stress in 
the workplace for tips on how 
to take steps to reduce stress 
amongst your employees.

DATA PROTECTION ACT 
PROSECUTIONS
There have been more pros-
ecutions by the Information 
Commissioner’s Office in 
the past few months against 
employees who steal personal 
data from their employers, 
including when leaving to set 
up in competition.  

In a warning to employees 
considering stealing confi-
dential customer lists and/or 
customer information when 
leaving a job, the ICO reported 
in January that it had prose-
cuted a former employee of 
Elite Employment Group in 
Widnes. 

She had emailed the contact 
details of over 100 clients to 
her personal email address 
and used the information to 
contact them in her position at 
a rival recruitment company.  

The defendant, Rebecca 
Gray, pleaded guilty to 
breaches of section 55 of the 
Data Protection Act and was 
fined £200 and ordered to pay 
a further £214 in costs, as well 
as a £30 victim surcharge.  

Reminding departing em-
ployees of the possibility 
that stealing confidential 

information could lead to a 
criminal prosecution may prove 
a useful tool for employers, 
whether to discourage them 
from using it themselves, or 
passing on such information to 
a new employer.

GIG ECONOMY

More bad news for employers 
in the gig economy. 

In February the Court of 
Appeal held that a “self- 
employed” plumber was actu-
ally a worker for the purposes 
of employment legislation, 
entitling him to the resultant 
employment benefits (holiday, 
pension, sick pay, etc). See our 
case report

There’s little sign of this 
issue moving out of the spot-
light, with many such short-
term or casual arrangements 
which offer none of the usual 
worker or employee benefits 
or protections, continuing to 
attract headlines. 

The Taylor Review has em-
barked on its country-wide tour, 
gathering evidence to consider 
how employment practices 
may need to change ”in order 
to keep pace with modern 
business models”.
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HOLIDAY PAY LATEST

In the final chapter of the 
long-running Lock v British 
Gas case, the Supreme Court 
has refused permission for 
British Gas to appeal against 
the Court of Appeal’s findings. 

Pay for the four weeks’ stat-
utory holiday provided under 
the Working Time Regulations 
1998 must now include an 
element of results-based com-
mission, according to the Court 
of Appeal decision which will  
now stand - for the time  
being. Commentators rightly 
point out that this is one area 
of EU-based employment law 
which could well come back 
under scrutiny in the face of a 
“hard Brexit”. 

The raft of holiday pay deci-
sions over recent years, with 
workers challenging holiday 
pay calculations which omitted 
attendance bonuses, travel 
allowances and overtime, have 
led to hugely increased holiday 
pay bills for employers in all 
sectors. 

This may well raise ques-
tions about the future of this 
aspect of the EU-derived 
Working Time Regulations if 
the government takes the op-
portunity of rowing back from 
any of the European employ-
ment rights when Brexit comes 
to pass.

EMPLOYMENT TRIBUNAL 
ONLINE DATABASE 
More bad news for claimants - 
HMCTS has recently launched 
the online database of 
employment tribunal (ET) 
decisions for England, Wales 
and Scotland. 

Its intention is that all future 
ET judgments will be published 
on the database. Reputational 
risk has long been a concern 
for employers seeking to keep 
their names out of the head-
lines. Many employees also 
take the view that the possibil-
ity of their claim entering the 
public domain could risk future 
job prospects. 

This new development is 
likely to increase the risk: it’s 
not just employers whose 
name may go on the database. 
Employers will now be able to 
search for an employee’s name 
as part of their recruitment 
process. While there will be a 
risk the applicant could bring a 
victimisation claim if their pre-
vious claim were for discrim-
ination, in reality, this will be 
a minimal risk for employers, 
and one many will be willing to 
take.  

Most ET claims will settle 
before the final hearing, but 
even some preliminary hearing 
judgments and details of 
withdrawn claims have been 
put onto the online database. 
This means that a prospective 
employer will not be able to 
see the detail of the claim, but 
they will be able to see that 
the prospective employee has 
brought a claim against a previ-
ous employer and what type of 
claim was brought. The online 
database is likely to be here 
to stay.  It remains to be seen 
whether this will further reduce 
the numbers of issued claims.

STOP PRESS - BREXIT
 
We’re one step closer to un-
derstanding how employment 
law is going to be affected by 
Brexit. 

As so much employment law 
is derived from Europe, there 
has been much debate about 
how this is to be handled. 
The Government has now 
confirmed that prior to leaving 
the EU, it intends to convert 
EU law as it applies in the 
UK into domestic law. This 
means that when the European 
Communities Act 1972 is 
repealed, the same rules and 
laws will apply in the UK after 
we have exited the EU (subject 
to the government amending 
or repealing them in the future).
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