
What finer way to 
start our Summer 
News? Once 
again, we revisit 

holiday pay. We reported 
on the conclusion of the 
Lock v British Gas case in 
our Spring News – now it’s 
the turn of Fulton and anor 
v Bear Scotland Ltd (No. 
2). This latest EAT decision 
will assist in further reduc-
ing historical liability for 
employers. 
It confirmed that, for the pur-
poses of deductions from  
wages claims relating to under-
paid holiday, such as overtime 
not being included in the calcu-
lation, a series of deductions 
will be broken by gaps of 3 
months or more.  

Employees will not now be 
able to claim for any underpay-
ments prior to the gap. 

This means that as long 
as employees have gaps of 3 
months or more between  
statutory holidays, any histor-
ical liability will stop accumu-
lating. 

For many employers this 
means that the risks of claims 
for backdated underpaid 
holiday pay, which had already 
been limited to two years, will 
be further reduced, particularly 
if the contract of employment 
allocates the first period of 
holiday in a holiday year as 
statutory holiday.  

The long-awaited 
Taylor review of new 
models of working 
was published on 

11 July. The Conservative 
Manifesto had committed 
to making sure that people 
working in the ‘gig’ economy 
are “properly protected” and 
the Queen’s Speech made 
clear that the Taylor review 
would be considered before 
any new proposals were 
made.
It will be some time before we 
see whether any of the sugges-
tions on changes to employ-
ment status and pay are taken 
forward. 

The report’s wide-ranging 
recommendations will require 
consultation and much more 
detail before any new law is 
proposed.

The report falls short of sug-
gesting a solution to the press-
ing issue of what amounts to 
self-employment. 

Although the review team 
has called for a new ‘depen-
dent contractor’ definition, 
arguably this risks adding to 
the current confusion between 
employee, worker and self-em-
ployed status. 

No doubt there will be lots 
more news of this from us in 
the coming months. 

For more detailed advice on 
any of the topics discussed, 
please get in touch.

In a summer where em-
ployment law has already 
dominated the national 
news, the Supreme Court 

has grabbed all the headlines 
with its decision that tribunal 
fees are “inconsistent with 
access to justice”.
An immediate lifting of all fees 
has ensued, with the govern-
ment now working out the 
mechanics of refunding those 
who have paid fees over the 
last 4 years. Included in that 
bill will be those employers 
who were ordered to pay fees 
after losing cases they were 
defending.

A further twist will send 
chills to employers who had 
breathed a sigh of relief after 
disgruntled employees had 
exceeded the time limits for 
bringing claims during the past 
4 years. 

Although such cases will 
be well outside the usual 
tribunal time limits, it may be 
that judges will be prepared to 
hear their arguments that the 
unlawful fees regime makes it 
reasonable to extend time for 
bringing a claim.

It’s unlikely we’ve seen the 
back of fees entirely. Expect 
to see further announcements 
about a new regime being 
proposed by the government. 
In the meantime, we’ll keep you 
posted on developments and 
advice for keeping risks as low 
as possible.
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Discrimination cases 
continue to hog the 
HR headlines: Essop 
and others v Home 

Office (UK Border Agency) 
found its way to the Supreme 
Court. 

It was held that there is no 
requirement for a claimant to 
prove the reason why a PCP 
(provision, criterion or practice) 
puts people with a particular 
characteristic at a disadvan-
tage in an indirect discrimina-
tion claim. It’s enough to show 
that the group is disadvan-
taged and the disadvantage is 
causally connected to the PCP.

In practice, this means that 
an individual will be protected 
from indirect discrimination, 
even if the reason for the disad-
vantage is not unlawful in itself, 
or if the reason for the group 
disadvantage does directly not 
apply to them.  

Meanwhile in the EAT, 
Government Legal Services 
v Brookes looked at indirect 
disability discrimination. 

Did a job applicant with 
Asperger’s syndrome suffer 
by virtue of having to undergo 
a multiple-choice test? Yes, 
said the EAT, despite the fact 
that the medical evidence was 
inconclusive as to the extent 
of the disadvantage caused by 
the format of the test. 

This is a reminder that 
psychometric testing, which 
many employers rely on in 
recruitment procedures, is 
not automatically safe from 

the taint of discrimination. If 
an applicant asserts that they 
would be disadvantaged by 
the test, employers would be 
well advised to look at ways to 
alleviate this, even if there is no 
conclusive medical evidence to 
support the assertions. 

Fidessa v Lancaster also 
concerned indirect discrimina-
tion case. Here the EAT looked 
at whether it was indirect 
discrimination in a redundancy 
situation for a requirement for 
an alternative role to be office 
based and include working 
after 5 pm. 

The EAT held that this could 
be indirect sex discrimination 
as these were two PCPs which 
disadvantaged women as the 
primary carers of children. For 
more details see our article. 

On the question of shared 
parental leave, and whether it 
is sex discrimination to only 
pay enhanced pay to women 
on maternity leave and not 
men on shared parental leave, 
we now have conflicting tribu-
nal decisions. 

In Ali v Capita Customer 
Management Ltd the tribunal 
held that by not agreeing to pay 
Mr Ali for a period of shared 
parental leave, despite paying 
enhanced maternity pay to 
women, Capita had directly 
discriminated against Mr Ali. 
As this conflicts with the earlier 
decision of Helstall v Chief 
Constable of Leicestershire 
Police we now await clarifica-
tion from the EAT. 

Not wanting to miss out, 
the Government also wades 

into sex discrimination and, in 
particular, high heels and dress 
codes. 

In April it published its 
Response to the House 
of Commons Petitions 
Committee and Women and 
Equalities Committee joint 
report on dress codes in the 
workplace. 

No doubt you’ll recall the 
widely reported case of the re-
ceptionist who was sent home 
without pay for failing to wear 
high heels. 

The report had concluded 
that being required to wear 
high heels is not only damag-
ing to female workers’ health 
and wellbeing, but that other 
dress codes can lead to female 
employees feeling sexualised 
by their employer.

The report, among other rec-
ommendations, asked that the 
government review this area 
of the law. The government 
response stepped back from 
legislative change, choosing 
instead to follow an approach 
based on updated guidance 
and awareness campaigns. 

The government believes 
that existing law is enough 
to protect women from dis-
criminatory dress codes. 
Commentators, on the other 
hand, have noted the very little 
guidance in case law on what 
constitutes a discriminatory 
dress code. 

New guidance on dress 
codes to be published this 
summer is eagerly awaited. 
Let’s hope it’s out before the 
summer sales are over.
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It’s July already! With 
summer upon us the 
positive effects of the 
sun for our mood can also 

cause headaches for em-
ployers dealing with summer 
absence. 

We’ll help you deal with and 
prevent absences, while still 
allowing the workforce to enjoy 
the summer months.

Summer additional ab-
sences, of course, include 
genuine health reasons (BBQ 
food poisoning, hay fever, 
sunstroke/burn) and the “sick 
day” to attend sporting events, 
or simply time off to enjoy the 
sunshine. 

Many parents struggle to 
manage childcare in the  
long school holidays, so may 
require parental leave, with 
consequent juggling of the 
inevitable requests for  
holiday from nearly  
everyone.

request their summer leave 
far enough in advance to 
enable you to organise 
cover. A fair and consistent 
policy will help avoid bad 
feeling and arguments 
if people cannot get the 
leave they want;

 » In the case of big sporting 
events consider giving 
people a couple of hours 
off to watch it, or even 
screen the event in the 
office – the goodwill and 
team building benefits can 
be well worth it, as well as 
preventing people pulling 
“sickies”;

 » Don’t be afraid to use the 
disciplinary process if 
you believe that sickness 
absence is not genuine; 

 » Where employees are 
struggling with childcare, 
consider whether flexible 
working policies are pos-
sible, such as changing 
hours or working from 
home. 

LONG TERM ABSENCE – WHEN IS IT SAFE TO DISMISS?

The perennial chal-
lenge of employees 
on long-term sick-
ness absence. When 

is it appropriate to dismiss 
and how long should an 
employer wait to see whether 
the employee is likely to 
return? 
The Court of Appeal has 
recently considered some of 
these questions and provided 
some handy guidance for em-
ployers as to when they should 
“wait a little longer”.

In O’Brien v Bolton St 
Catherine’s Academy [2017] 
EWCA Civ 145 a teacher was 
dismissed after an absence 
of over one year but had pro-
duced a “fit note” saying she 

could return imminently, al-
though the employer disputed 
her fitness. 

The Court of Appeal agreed 
with the employment tribunal 
that:

 » In a situation where an 
employee had been off 
for more than one year 
but was now claiming she 
could return to work, it was 
unreasonable of the em-
ployer not to “wait a little 
longer” before dismissing 
in order to obtain medical 
evidence as to whether 
she could actually return to 
work;

 » When assessing whether 
to dismiss an employee 
on long-term sickness 
absence, the employer 

should consider evidence 
on the effect of the 
absence on the organisa-
tion. It needs to show why 
it is reasonable and pro-
portionate to dismiss  
at that time;

 » Although unfair dismissal 
and disability discrimina-
tion use different tests, 
it will be unusual for a 
discriminatory dismissal 
not to also be an unfair 
dismissal. If the actions  
of the employer are not 
deemed to be propor-
tionate (disability related 
discrimination test), they 
are unlikely to fall within 
the range of reasonable 
responses open to  
the employer (unfair  
dismissal test).
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A few tips: 

 » Ensure you have a clear 
policy about unauthorised 
absence and this is com-
municated to the work-
force;

 » Stick closely to your 
absence procedures and 
hold return-to-work inter-
views following any period 
of sick leave or unautho-
rised absence;

 » Keep detailed data on 
absence to allow you to 
identify trends, such as 
which employees always 
have a day off during the 
Wimbledon fortnight;

 » Ensure that employees 
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When dealing with an employ-
ee with a lengthy absence, it is 
necessary to consider whether 
waiting a little longer is appro-
priate, either to obtain further 
medical evidence or to allow 
the employee to recover.

If you decide it’s necessary 
to dismiss at that point, you 
need to demonstrate the 
impact of the absence on the 
business and why that cannot 
continue, for example, because 
of the continuing high cost 
of covering the work. Failure 
to deal with the reasons ade-
quately could lead to findings 
of unfair dismissal and disabil-
ity related discrimination.  

In addition, this case high-
lights the importance of up-
to-date medical information 
regarding the likely return 
before dismissing, as well as 
the need to investigate further 
where medical evidence is 
disputed or unclear. 

A fair dismissal remains 
possible where an employee 
has been off for a long period 
of time and the prognosis is 
uncertain, as long as the em-
ployer has considered all the 
issues and the dismissal is 
proportionate and reasonable.

In the few months since the 
apprenticeship levy came 
into force (April 2017) 
apprenticeships remain a 

hot topic. 
As you will recall, the appren-
ticeship levy affects those em-
ployers who have a “pay bill” 
of more than £3 million – the 
pay bill is the total amount of 
earnings on which the employ-
er is liable for secondary NICs 
in that tax year. The rate of 
the levy is 0.5% of the pay bill 
for a tax year, less an annual 
allowance of £15,000. The levy 
provides funding for training 
apprentices, through approved 
training providers.  

While controversy rages on 
about the funding for training 
providers and the absence of 
apprenticeship opportunities 
for those with atypical con-
tracts, the potential advan-
tages of apprenticeships mean 
that they remain attractive for 
employers. 

Non-levy-paying employers 
can obtain up to 90% of their 
apprentices’ training costs 
from the government, up to the 
funding band minimum.

And a development relating 
to time spent training, which 
affects all employers with new 
apprentices. As of 1 May 2017 
new Education & Skills Funding 
Agency rules also mean that 
anyone starting an apprentice-
ship should now have ‘off-the-
job’ training accounting for 
at least 20% of their working 
hours.

Finally, a reminder: when 
taking on apprentices under 
the statutory scheme it’s im-
portant to remember that each 
one must be provided with an 
apprenticeship agreement, in 
the prescribed legal form. 

If an apprentice is taken 
on outside of the statutory 
scheme (or on the wrong 
agreement), he or she may 
have significantly enhanced 
employment rights which could 
prove to be problematic for the 
employer.

Amid the BBC embar-
rassment over the 
disparity in wages 
between male and 

female “talent”,  we’ll bring 
you advice over the coming 
months on minimising expo-
sure well before the reporting 
deadlines bite next spring.

4   July 2017

mitchell law online

 
FIND OUT MORE
 
Bespoke training and 
updates for your senior 
management and HR 
teams 

CONTACT 
Catherine Mitchell

APPRENTICESHIP 
ROUND-UP

BBC AND THE  
GENDER PAY GAP

mailto:catherine.mitchell@mitchelllaw.co.uk
mailto:catherine.mitchell@mitchelllaw.co.uk
mailto:jenni.andrews@mitchelllaw.co.uk
mailto:jenni.andrews@mitchelllaw.co.uk
mailto:emily.gresham@mitchelllaw.co.uk
mailto:emily.gresham@mitchelllaw.co.uk
http://mitchelllaw.co.uk
https://www.linkedin.com/company/mitchell-law
https://twitter.com/mitchelllawuk
http://mitchelllaw.co.uk/sign-up/
mailto:catherine.mitchell@mitchelllaw.co.uk

