
Where did the 
summer go? As 
well as less than 
50 shopping 

days to Christmas, we’re 
now within six months of the 
Gender Pay Gap reporting 
deadline of the 4th April 2018 
(30th March for public sector 
bodies). Whether you are 
firmly in the ‘eek’ camp or 
basking in the warm glow of 
preparedness, here are a few 
GPG facts to keep it on your 
agenda: 

 » At the time of writing, 
only 133 employers had 
uploaded reporting data to 
the government website, 
out of an estimated 8,000 
affected by the regulations. 
Let’s say we’re glad we are 
not on that IT support rota 
for that final week!

 » The only FE Colleges to 
report to date have gaps 
of 4.2% mean pay (Derwen 
College, Oswestry) and 
0.4% mean pay (College of 
Haringey, Enfield and North 
East London) – no wonder 
they’re shouting about it. A 
good GPG gap figure can 
be a great differentiator.

 » Some 500 workers at 
St Helen’s Council on 
Merseyside have just 
settled their equal pay 
claims for a total of £3.5m.
While GPG and Equal Pay 
are definitely not the same, 
the cost of getting it wrong 
can be sobering.

 » In ‘stateside gender pay 

irony’ news, the firm 
responsible for putting 
up Wall Street’s famous 
‘Fearless Girl’ statue has 
itself announced a pay-out 
to 300 senior female staff 
following allegations of pay 
disparity

If you have any questions 
about whether the Regulations 
apply to your organisation, 
how to prepare your report, or 
any wider equal pay risks, then 
don’t hesitate to give us a call.

We’re happy to talk it 
through, providing as much or 
as little support as you need 
without trying to sell expensive 
packages. We don’t do band-
wagon; we just do top quality 
employment law.

25 May 2018. The date 
etched on the hearts 
of many compliance 
managers and HR 

specialists when GDPR goes 
live. 

Surveys report that many or-
ganisations have not yet begun 
preparing, and some are not 
even aware of the impending 
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changes. Yet never fear, a few 
simple steps can ensure that 
you are prepared for May. 

We have produced a guide 
to the changes. Now is the 
time to be thinking about your 
data audit and data mapping 
exercises. Then you can start 
looking at updating your 
privacy notices and relevant 
policies and, if necessary, your 
contracts of employment. 

As always, we’re here if you 
need help.

As well as mists and 
mellow fruitfulness, 
autumn’s bounty this 
year includes the ex-

ceptionally talented Joanne 
Sefton, who brings the ranks 
of Mitchell lawyers to four. 

Joanne is a highly experienced 
employment barrister with 
extensive knowledge of oper-
ational HR issues, and a par-
ticular interest in contentious 
matters. Given the recent ruling 
on costs in the employment 
tribunal, we suspect that Jo 
will become busy very quickly.

Those clients who already 
know Joanne will be delighted 
to be reacquainted with her 
incisive approach, dry wit and 
clever words.

GDPR IS COMING

IN THE OFFICE

http://mitchelllaw.co.uk/general-data-protection-regulations_implementation/
http://mitchelllaw.co.uk/general-data-protection-regulations_implementation/


In the latest instalment of 
the long-running saga of 
holiday pay calculations, 
the EAT confirms that 

voluntary overtime should 
be included in holiday pay, 
provided it is “sufficiently 
regular”. 
It also holds that standby 
allowances and call-out pay-
ments linked to periods of 
voluntary overtime should be 
included on the same basis.

In Dudley Metropolitan 
Borough Council v Willetts 
the EAT held that the test for 
whether overtime payments 
should be included is whether 
they are sufficiently regular 
and/or recurring, so as to count 
as “normal remuneration”. 

It had previously been 
argued that overtime would 
only be included if it was 
compulsory, but the EAT con-
sidered this was incorrect. 

It held that voluntary over-
time should not automatically 
be excluded just because the 
employee was not obliged to 
accept it.

This decision comes as 
no surprise, given the recent 
direction of travel in holiday 
pay cases. 

That holiday pay should 
correspond to “normal remu-
neration” is now approaching a 
settled position, in line with the 
objective of the Working Time 
Directive that workers should 
not be discouraged from taking 
leave by being financially disad-
vantaged.

Whether or not a payment 
will count as “normal” will be 
a question for the tribunal to 
decide in each case, depending 
on the circumstances.

Exceptional or unusual over-
time will not be included, but 
it will not always be obvious 

when something stops being 
exceptional and becomes 
“normal”. 

The EAT stated that there is 
nothing to prevent payments 
made for one week in every 
five weeks being deemed to be 
part of normal remuneration 
if paid over a sufficient period 
and on a regular basis. 

Obviously borderline cases 
will need to be approached 
with caution and an awareness 
of the risk of a legal challenge.

So what exactly now goes 
into holiday pay? Case law 
now holds that the following 
payments should usually be 
included:

 » Basic pay
 » Contractual results-based 

commission payment
 » Compulsory overtime 

(whether guaranteed or 
not)

 » Regular voluntary overtime
 » Acting up payment
 » Standby allowances and 

call-out payments
 » Shift allowances
 » Productivity, attendance 

and performance bonuses
 » Radius and travelling time 

bonuses
 » Other allowances to the 

extent they go further than 
simply covering costs (this 
would include any taxable 
element of mileage ex-
penses). 

Payments normally excluded 
from holiday pay include ben-
efits in kind, non-performance 
related bonuses, expenses 
which reimburse workers for 
costs incurred and one-off 
exceptional or unusual bonus-
es and payments. 

There is still some doubt 
regarding the status of some 
other payments such as annual 
discretionary bonuses and tips. 

The question of reference 
periods is still not entirely clear, 
with doubt remaining about 
whether the traditional 12 week 
reference period is, in fact, 
representative and fair in all 
cases.It’s worth remembering 
that these cases only apply 
to the four weeks’ statutory 
leave governed by Europe & the 
Working Time Directive. 

The additional statutory 
1.6 weeks’ leave provided by 
domestic law is still governed 
by the definition of a ‘week’s 
pay’ and do not need to include 
many of the elements set out 
above. 

On that basis, it may be ad-
vantageous for employers to 
distinguish between the types 
of holiday being taken each 
time (whether the first 4 weeks, 
the next 1.6 weeks, as well 
as any additional contractual 
leave), if there is a desire to 
contain costs and restrict the 
‘premium’ holiday pay calcula-
tion to those first 4 weeks of 
leave.

Although a consensus on 
holiday pay has been develop-
ing, we are keeping our eyes 
peeled for any appeal in this 
case and, as with everything 
else at the moment, Brexit 
could still provide an upset.

You may well prefer to wait 
and see before commencing 
any formal change of the way 
you handle holiday pay calcu-
lations, and we’re very happy 
to look at specific issues with 
you.
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An interesting  
decision from the 
Advocate General 
(pending a decision 

from the European Court of 
Justice) regarding time  
spent on “standby” and 
whether it constitutes  
“working time”. 
Case law in this country has 
previously focussed on where 
the employee is required to be 
during time on-call. 

This could mean that on-call 
time spent at home may be 
found to be working time if 
there is a significant impact 
on the employee’s freedom to 
devote themselves to family 
and personal interests.

This is not yet a binding 
decision, so we don’t recom-
mend rushing off and changing 
your policies just yet. But, if the 
ECJ agrees with the argument, 
an urgent review of how time 
spent on-call is treated may be 
needed. 

SUSPENSION - A CAUTIONARY TALE

In certain disciplinary 
situations, the ability to 
suspend an employee 
while an investigation is 

ongoing is vital.

A recent case has reminded us 
of a fundamental point, which 
is that suspension should 
never be an automatic or knee-
jerk reaction to disciplinary 
allegations. 

Suspension letters very often 
include a statement that it is 
a ‘neutral act’ although it may 
well feel like nothing of the sort 
to the employee. 

The decision to suspend 
should, of course, always be 
approached with caution, given 
the potentially damaging effect 
on the employment relation-
ship.

Before suspending an em-
ployee, it’s obviously import-
ant to consider whether any 
degree of investigation should 
take place first (for example 
meeting with the employee to 
obtain his/her side of the story) 
and whether the suspension is, 
in fact, necessary. 

If the employee’s presence at 
work is unlikely to prejudice the 
investigation, and there is no 
obvious risk to the business of 
keeping them at work, suspen-
sion could be unlawful.

In a decision which is par-
ticularly relevant to those who 
employ professionals such as 
teachers, the High Court held 
in Agoreyo v London Borough 
of Lambeth that the suspen-
sion of a teacher, accused of 
having used unreasonable 
force against children, consti-
tuted a repudiatory breach of 
the implied term of trust and 
confidence. 

This allowed the teacher to 
bring a claim, in spite of not 
having the requisite length of 
service for unfair dismissal 
purposes. 

The court felt that the school 
had failed in its obligations in 
three respects. 

Firstly, that Mrs Agoreyo had 
not been given an opportunity 
to respond to the allegations; 
secondly, that alternatives to 
suspension were not consid-
ered; and, thirdly, that there 
was no explanation as to why 

a fair investigation would be 
prejudiced if she were not 
suspended. 

As a result, she was able 
to resign and treat herself as 
constructively dismissed.

The Court commented that 
suspension inevitably casts 
a shadow over an employee’s 
competence and therefore 
cannot be a neutral act, at least 
in relation to a qualified profes-
sional in a function which is “as 
much a vocation as a job”.

A timely reminder, therefore: 
before suspending an em-
ployee, particularly a profes-
sional employee, it is important 
to document the reasons 
for the suspension, and the 
thought process behind it. 

An express suspension 
clause in contracts of employ-
ment provides a significant 
safeguard in such cases.

There remains a strong 
practical argument for labelling 
suspension as ‘a neutral act’ 
in suspension letters, when a 
thorough investigation, with the 
risk of interference removed, 
is necessary and fair to all 
involved.
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As a rule of thumb if staff 
have to be at “a place deter-
mined by the employer” it has 
been considered to be working 
time. However, in Ville de 
Nivelles v Matzak (C-518/15) 
the Advocate General has 
indicated that the focus should 
not be on the proximity to the 
workplace, but on the quality of 
time spent on standby duty.

The test should be whether 
that quality of time is under-
mined by restrictions imposed 
by the employer. 

WORKING TIME STANDBY DUTY
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TRAINING NEWS 

We’ve been out & about enjoy-
ing ourselves and delivering 
training sessions. Recent 
highlights have included: 

 » Handling Honest 
Conversations

 » Managing Investigations
 » TUPE – the law & the reality
 » Making GDPR work for HR

If you’d like to chat about some 
bespoke employment law or 
management training for your 
teams, we’d love to hear from 
you.

SHAGGY DOG STORY

In our favourite European 
case of the year, a woman in 
Italy has won her battle for 
paid sickness absence to look 
after her poorly dog following 
surgery.

The academic at Rome’s La 
Sapienza University wasn’t sick 
herself, but argued that she 
deserved sick pay in line with 
Italian law: anyone who aban-
dons a pet to “grave suffering” 
is liable to a £9,000 fine and 
one year in prison. The court 
ordered the university to count 
her time off under a scheme 
for absence related to “serious 
or family personal reasons”, 
agreeing that animals count as 
family members.

Whilst this case won’t set 
any precedent for us in the UK, 
it’s always enlightening to hear 
new angles on dealing with 
the challenges of employee 
requests to juggle work and 
home pressures. 

It’s unlikely that any em-
ployees here would succeed 
in claims for sick pay in these 
circumstances, although it 
wouldn’t be the first time that 
doggy day care was cited in a 
flexible working request. More 
pet updates to follow.
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GIG ECONOMY NEWS

The gig economy – still a hot 
topic in the courts and the 
press.

Following the publication of 
the Taylor Review which we 
reported back in the summer, 
an employment tribunal has 
held that a cycle courier was 
a worker for the purposes of 
the Working Time Regulations 
1998. 

With this trend continuing, 
and the Taylor Review sug-
gesting the introduction a 
new category of “dependent 
contractor”, there is a growing 
acceptance that many of the 
‘self-employed’ couriers, deliv-
ery folk and drivers working in 
the gig economy are in reality 
workers. 

However, we await the EAT 
decision in the Uber case, and 
leave to appeal to the Supreme 
Court has been granted in 
the Pimlico Plumbers case, 
so there is more news in the 
pipeline. Watch this space.

DISCRIMINATION UPDATE

A slightly quieter spell on the 
discrimination news front this 
time. In Efobi v Royal Mail 
Group Ltd the EAT has held 
that under the Equality Act, 
claimants no longer bear the 
initial burden of proof in dis-
crimination claims. 

This means that a tribunal 
now has to consider all the 
evidence to decide whether or 
not there are facts from which 
it could conclude that discrim-
ination occurred. If there are, 
and the employer cannot offer 
a reasonable explanation, the 
tribunal should find discrimina-
tion has occurred. 

In practice, this may make 
discrimination claims slightly 
easier to establish for the 
employee. 

To minimise chances of this, 
respondent employers will 
need to put forward evidence 
from decision makers to show 
that there was no discrimina-
tory motive for their actions.
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