
Giving couriers and 
others working in 
the gig economy the 
hope that they could 

defend themselves with 
rights to benefits such as 
holiday pay, the trend of the 
past year continued to be the 
findings that such individuals 
are workers, rather than 
self-employed, independent 
contractors. 

This was certainly the case 
in the Pimlico Plumbers v Smith 
case (due to be heard in the 
Supreme Court this month) 
and in the recent Citysprint and 
Dewhurst cases. 

Uber BV and ors v Aslam 
and ors continued the trend 
of upholding entitlement, with 
the EAT dismissing Uber’s 
November 2017 appeal against 
an employment tribunal’s 
decision that its drivers were 
‘workers’. The EAT held that the 
tribunal was permitted to look 
beyond the contract documen-
tation to find that Uber was a 
provider of transport services, 
not just a technology platform.

The drivers could be consid-
ered to be working, for the pur-
poses of minimum wage and 
working time, whenever they 
were logged into the Uber app, 
and able and willing to accept 
assignments. Ultimately the 
key question for the judge was: 
“who were the drivers working 
for”? In this case the tribunal 
found that they were working 
for Uber, and not themselves, 
making them workers, with all 
the rights this brings. 

The Chink…
Then one case bucked the 

trend. This case, IGWU (GB) 
v Deliveroo, was heard by the 
Central Arbitration Committee 
(CAC) rather than the em-
ployment courts but involved 
similar tests as to whether an 
individual was a worker. 

The Trade Union had made 
an application for statutory 
recognition on behalf of 
Deliveroo’s delivery workforce. 
As statutory recognition can 
only be granted in respect 
of “workers” (as defined in 
the Trade Union and Labour 
Relations (Consolidation) Act 
1992 (TULRCA)), the question 
for the CAC was whether or 
not the delivery drivers were 
workers. 

This case turned on the issue 
of the right of substitution, i.e. 
whether the individuals could 
use someone else to carry out 
their work – a key indicator that 
an individual is not a worker. 
The CAC found that there was 
a right of substitution in the 
contract, and this had been 
used in practice in the past. 
The right was genuine, so they 
were not workers.

Although the definition of 
worker in TULRCA is slightly 
different from the usual 
Employment Rights Act 1996 
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definition, it is similar enough 
for this case to be highly rele-
vant. The result was, therefore, 
somewhat surprising, given the 
previous trend. 

However, this case focused 
on the substitution point, which 
was not in dispute in the other 
cases.  

CAC decisions are not 
binding on the employment 
tribunals and cannot be ap-
pealed other than by judicial 
review. However, we may now 
see organisations seeking to 
ride the crest of this decision 
and introduce genuine substi-
tution clauses in contracts with 
individuals. 

This does introduce a new 
risk, of course, if such substi-
tute clauses are acted upon 
and the business has inade-
quate means of monitoring 
or controlling the (possibly 
unknown) individual who is pro-
viding the services for them.  

And in further news, the 
Government has this week 
announced that it will consult 
on adopting nearly all the 
recommendations of the 
Taylor Review on gig economy 
workers from last year. 

In some cases it intends to 
go further, introducing ways to 
enforce holiday and sick pay 
entitlement, and enabling “flexi-
ble” workers to demand more 
stable contracts. 

Although it does not auto-
matically guarantee an answer 
to the Deliveroo/Uber dilemma 
discussed above, hopefully it 
will help to move us to more 
certain ground in the world of 
the gig economy.  



KING V SASH WINDOWS: HOLIDAY PAY 
- WE’RE NOT FINISHED YET!

Just when we thought 
that things were 
finally settling down 
in the world of holiday 

pay, the European Court of 
Justice (ECJ) has issued a 
decision undermining recent 
UK legislation and case law 
and will potentially cause 
further headaches for unwit-
ting employers.  

The question for the ECJ, 
in this case, was whether Mr 
King, who had worked for Sash 
Windows as a commission- 
only salesman for 13 years, 
was entitled to holiday pay on 
termination of his employment.

Sash Windows had believed 
he was not a worker and he 
had received no salary or 
holiday pay during his time with 
the company. 

He had even turned down the 
offer of an employment con-
tract four years before leaving.  

Mr King was in fact found to 
be a worker by the employment 
tribunal. The question for the 
higher courts was whether he 
was entitled to payment for any 
unpaid holiday he had taken 
during his engagement, and 
any leave accrued but untaken 
in previous years. 

The ECJ held that Mr King 
was entitled to be paid for all 
leave taken and, somewhat 
alarmingly for employers, for 
all accrued but untaken leave 

during his employment.
This was because the ECJ 

considered that if a worker 
had not taken some or all of 
their annual leave entitlement 
because they would not be 
paid for it, the employer had 
effectively prevented them 
from exercising their right to 
paid leave. 

Accordingly, the leave could 
be carried over indefinitely until 
the worker takes the paid leave, 
or until termination (when it 
should be paid in lieu of actual 
holiday). 

The ECJ went further by 
saying that imposing any 
time limit on carry-over would 
amount to validating the em-
ployer’s unlawful conduct.

Putting it lightly, this is 
alarming news for gig economy 
employers as it means that 
if an individual is found to be 
a worker, they can potentially 
claim for all their holiday enti-
tlement from the beginning of 
their engagement. 

This would be the case even 
if they subsequently began 

receiving holiday pay due to a 
change in perceived status.   

The case may also have 
wider ramifications beyond 
those of holiday pay rights for 
workers: the comments re-
garding time limits brings into 
question the validity of recent 
domestic legislation and case 
law limiting holiday pay claims 
from employees. 

Both the ‘back-stop’ reg-
ulations limiting claims for 
unlawful deductions from 
wages (such as holiday pay) 
to the previous two years and 
the Bear Scotland ruling (which 
held that a three-month gap 
between instances of under-
paid holiday pay would break a 
series of deductions) may now 
be open to challenge.  

However, this case has some 
way to go, and until these 
points have been resolved 
within domestic law our view is 
that there is no pressing need 
to consider further revising 
holiday pay arrangements on 
this basis. 

Prudent businesses who 
suspect their self-employed 
contractors may succeed 
in arguing that they are in 
fact workers, or those with 
long-standing commission/
overtime arrangements not 
reflected in employees’ holiday 
pay will, of course, continue to 
watch this space and consider 
their contingency plans for 
possible claims.
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This is the case even where 
the employer has taken all 
possible steps to prevent such 
misuse of data. 

Even more reason to make 
sure that your data security is 
regularly reviewed.

As the reporting 
deadline approach-
es, we’re seeing a 
few more employers 

publishing their gender pay 
gap figures, with some  
interesting headlines.  
    We have seen within 
the UK’s financial sector a 
gender pay gap of 35.6%, 
with Virgin Money reporting  
a 36% mean gender pay gap. 

Shell, the UK’s biggest 
company, has reported a 22.2% 
mean pay gap (i.e. a 22.2%  
difference between the 
average salaries of men and 
women).  

Given that we are only 
weeks away from the reporting 
deadlines, the relatively low 
numbers of employers who 
have published, suggests we’re 
going to see a last minute rush.

As more and more employ-
ers reveal their figures, public 
scrutiny will turn to their  
explanations, particularly those 
with glaring gaps, as well as 
the steps they say they’re 
taking to deal with those gaps.  

If you have yet to start the 
process of reporting your 
gender pay gap and would like 
some friendly, down-to-earth 
support, please do give us a 
call and we’ll get you off the 
starting blocks.
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For organisations start-
ing to turn their minds 
to GDPR compliance as 
May 2018 looms, there 

is some welcome news. The 
Information Commissioner’s 
Office is beginning to publish 
sector specific guidance 
about how to prepare for  
the GDPR.

In January guidance for the 
Education sector was pub-
lished, containing FAQs and a 
webinar, providing guidance  
on different areas of data 
collection and processing.  

The ICO website is being  
regularly updated, providing 
more general guidance and 
advice, and is a useful source 
of information when beginning 
or continuing your prepara-
tions. 

But if you are still in the dark 
and left scratching your head, 
we can get you going with an 
onsite kick-start session for 
your HR team – just get in 
touch.

Even before GDPR goes live 
in May this year, data protec-
tion is becoming a significant 
minefield for employers. 

In December, the High Court 
found Morrisons Supermarkets 
vicariously liable for an employ-
ee’s deliberate disclosure of 
personal data. 

This was despite the fact 
that Morrisons had taken a 
number of precautions to limit 
access to personal data, and 
the court found that failures  
by Morrisons to take appro-
priate steps to guard against 
unlawful disclosure did not 
contribute to the employee’s 
actions.   

Pending any appeal by 
Morrisons, the upshot of this 
case is that employers can be 
held to be liable for an employ-
ee’s unlawful actions regarding 
personal data. 

GDPR UPDATE

GPG – SHELL IN 
THE SPOTLIGHT
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